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Complaints Received
housing complaint

food complainis/questions
COVID inquiryfreporting
animai controf
dumpster permit

hauler permit

septic permit

. property care complaint
miscellaneous
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Notices Issued

housing orders
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property care notices

compliance

educational/best practice material
dumpster violations

Total

inspections Conducted
food inspections
{odging/housing inspections
site observations

perc tests/septic instafls
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Miscelianeous
records requests

food plan reviews
SumMmer camp permits
animal guarrantines
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TOWN OF

PLANNING & CONSERVATION SOUTH H LEY

MASSACHUSETTSY

MEMORANDUM

TO: Sharon Hart, Public Health Director
Board of Health

CC: Anne Capra, Director of Planning & Conservation
Conservation Commission

FROM: Rebekah Cornell, Conservation Administrator/Planner

DATE: October 6, 2023

RE: General Bylaw §179-4 Property maintenance

The Conservation Commission is approaching the Board of Health to work jointly on a
General Bylaw Amendment. The proposal is to remove §179-4 Property maintenance
from the General Bylaw.

Bylaw §179-4 was adopted af Town Meeting on May 9, 2015. It was approved by the
Attorney General with two comments. The first was that terms were not defined fo
provide minimal guidelines to govern enforcement. The second was there is no
exemption for those that may not be able to care for their property due fo age,
disability, sickness, or absence. | have included the AG review with this
correspondence.

The current General Bylaw language is below.

§ 179-4 Property maintenance.

A. All property owners will be responsible to keep their property in a reasonable state of repair. Grass will
be kept no higher than six inches; leaves, excessive grass clippings will be removed, composted or
otherwise properly disposed of; damaged branches will be addressed; and other debris or litter will be
eliminated from the property.

B. Violation of this bylaw may result in a fine of $100 per day. The enforcement authority for this bylaw
shall be the South Hadley Police Department or South Hadley Health Department.

The Conservation Commission has started an inifiative called “Growing Wild South
Madley”. The goal is to promote biodiversity through planting native poliinator species.
Pollinators are a crucial part of our ecosystem. This initiative follows guidance from
others such as Douglas Tallamy's Homegrown National Park, DCR's Growing Wild
Massachusetts, and the Western Massachusetts Master Gardener Association. This year,
the Commission collaborated with the Massachusetts Pollinator Network and the
Western Massachusetts Master Gardeners for o public cutreach campaign on the
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importance of biodiversity in the community. Educational lectures about the benefits of
pollinators were held at the library. Two recommendations fo promote biodiversity are
to restrict mowing fo every 2-3 weeks or convert your lawn into meadow that is mown
only 1-2 times a year. However, Bylaw §179-4 Property mainfenance prohibits grass
being kept longer than six inches. Regulating the length of grass is in contradiction with
the benefits Growing Wild is working to promote. The Conservation Commissions asks
you to consider proposing the removal of this Bylaw as joint effort o create a stronger
message about promoting pollinator habitats. This proposal would need continued
outreach efforts within the community and to Town Meeting members before the 2024
Annual Town Meeting. The Commission would be open fo holding additional lectures,
issuing press releases, and continuing the conversation with friends in neighbors in the
community. The Commission is of the opinion that collaborating this outreach with the
Board of Health will have a stronger message than if either entity presented the
proposal individual.

FLANNING 8 CONSERVATION

Thank you for your consideration.

PHA MAIN STREET, SQUTH HADLEY, MASSACHUSETTS 01075-28946
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THE COMMONWEALTH OF MASSACHUSETTS

OFFICE OF THE ATTORNEY GENERAL
CENTRAL MASSACHUSETTS IDIVISION
10 MECHANIC STREET, SUITE 301
WORCESTER, MA (1608

Maura HeALEY
{508) 792-7600

ATTORNEY (GENERAL (508) 795-1991 fax
WWW.INAass.goviago

August 7, 2015 Recelved
Town of South Hadley
Carlene C. Hamlin, Town Clerk
Town of South Hadley AUG 10 ZW
116 Main Street
South Hadley, MA 01075 Town Clerk

RE: South Hadley Annual Town Meeting of May 9, 2015 - Case # 7525
Warrant Article # 9 (Zoning)
Warrant Articles # 10, 11, 12, 13 and 14 (General)

Dear Ms, Hamlin:

Articles 9, 10, 11, 12. 13 and 14 - We approve Articles 9, 10, 11, 12, 13 and 14 from the
May 9, 2015 South Hadley Annual Town Meeting. Our comments regarding Articles 10 and 13
are provided below.

Ariicle 10 - Arsticle 10 adds to the Town’s general by-laws a new subsection 1007.3,
“Property Care” which provides:

All property owners will be responsible to keep their property in a reasonable
state of repair. Grass will be kept no higher than six (6) inches, leaves,
excessive grass clippings will be removed, composted or otherwise disposed
of, damaged branches will be addressed and other debris or litter will be
eliminated from the property. Violation of this by-law may result in a fine of
$100 per day, enforcemient authority of this bylaw, South Hadley Police
Department or South Hadley Health Department.

A. Attorney General’s Standard of Review

During the course of our review, we received several oppositions urging us to disapprove
the by-law, citing, among other reasons, that the by-law is unfair to the elderly or disabled
residents of the Town; the fine is excessive and unreasonable; and the by-law risks arbitrary or
inconsistent enforcement. We appreciate these letters as they have aided our review of the by-
law. However, as discussed below in more detail, under our standard of review, we must
approve Article 10.



Pursuant to G.L. c. 40, § 32, the Attorney General has a limited power of disapproval of
town by-laws with every “presumption made in favor of the validity of municipal by-laws.”
Amherst v. Attorney General, 398 Mass. 793, 796 (1986). In order to disapprove any portion of
a proposed by-law, the Attorney General must cite an inconsistency between the by-law and the
Constitution or laws of the Commonwealth. Id. When reviewing by-laws for consistency with
the Constitution or laws of the Commonwealth, the Attorney General’s standard of review is
equivalent to that of a court performing a facial review. Because the adoption of a by-law by the
voters at Town Meeting is both the exercise of the Town’s police power and a legislative act, the
vote carries a “strong presumption of validity.” See Durand v, IDC Bellingham, LLC, 440 Mass.
45, 51 (2003). If the reasonableness of a by-law is fairly debatable, the judgment of the local
legislative body responsible for the enactment must be sustained. Id. quoting Crall v. City of
Leominster, 362 Mass. 95, 101 (1572)).

B. Comments on Specific Provisions in Subsection 1007.3

1. Undefined terms

The by-law requires that propetty owners keep their property in a “reasonable state” of
repair, that “excessive” grass clippings be removed, and that “other debris or litter” be
eliminated. However, none of these terms are defined. Although we approve Subsection 1007.3
based upon our limited standard of review of town by-laws, the by-law may be challenged in
court as impermissibly vague. A law that requires that people “of common intelligence must
necessarily guess at its meaning and differ as to its application violates the first essential of due
process of law.” Connally v. General Constr. Co., 269 U.S. 385 (1926). “[Plerhaps the most
meaningful aspect of the vagueness doctrine is not actual notice, but the other principle element
of the doctrine - the requirement that the legislature establish minimal guidelines to govern law
enforcement.”  Smith v. Goguen, 415 U.S. 566, 574 (1974). Legislative bodies must “set
reasonably clear guidelines for law enforcement officials and triers of fact in order to prevent
arbitrary and discriminatory enforcement.” 1d. at 573. The Town may wish to amend the by-law
at a future Town Meeting to insert definitions for these terms in order to avoid a void for
vagueness challenge. The Town should consult with Town Counsel on this issue.

2. Notice and Hearine

We also note that the by-law does not provide an exemption for those people that may be
unable to care for their property due to age, disability, sickness or absence. The by-law is also
silent as to any notice or opportunity for a hearing if someone one is found to be in violation of
the by-law. The Town should discuss these issues with Town Counsel.

Article 13 - Article 13 amends the general by-laws, Section 302.2, “Delivery of
Warrants,” to:

allow electronic transmission of warrants, revision, updates and necessary
material to an electronic email address to each Town Meeting member.,



The vote on Article 13 does not state where in Section 302.2 the amended text will be
added. In addition, the vote on Article 13 did not appear to delete any portion of the existing
Section 302.2, which provides:

Attested copies of warrants for all Town Meetings shall, at least seven (7) days
before the Annual Town Meeting and fourteen (14) days before a Special
Town Meeting, be (i) mailed by first class mail, postage prepaid, to each
Voting Member (as hereafter defined) at his or her residence as set forth in the
office of the Town Clerk, and (ii) directed 1o 2 constable or a police officer of
the Town for posting in at least one public location in each precinct. The
Town Clerk shall also request any provider of local cable television access to
provide notice of any Annual or Special Town Meeting., Nothing herein shall
preclude the Selectboard from employing any additional methods of
communicating the contents of the wairant,

The Town may wish to consult with Town Counsel regarding the proper construction of
the new text in light of the existing text in Section 302.2, and consider a future clarifying
amendment if needed.

Finally, the new text in Section 302.2 cannot be used as a substitute for the warrant
posting requirements in G.L. ¢. 39, § 10. The Town should consult with Town Counsel to ensure
it is complying with the statutory requirements.

Note: Pursuant to G.L. ¢. 40, § 32, neither general nor zoning by-laws take effect unless the Town
has first satisfied the posting/publishing requirements of that statute. Once this statutory
duty is fulfilied, (1) general by-laws and amendments take effect on the date these posting
and publishing requirements are satisfied unless a later effective date is prescribed in the
by-law, and (2) zoning by-laws and amendments are deemed to have taken effect from the
date they were approved by the Town Meeting, unless a later effective date is preseribed in
the by-law.

MAURA HEALEY
ATTORNEY GENERAL

%Wﬁ 'Kty o

by: Margaret J. Hurley, Assistant Attorney General
Chief, Municipal Law Unit

Office of the Attorney General

Ten Mechanic Street, Suite 301

Worcester, MA 01608

508-792-76060

cc: Town Counsel Edward I. Ryan
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